10

11

13
14
15
16
17

18

BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTOR

IN THE MATTER OF

ASARCO INCORPORATED,
PCHB No. 82-55

Appellant,

X
(@]

FINAL FINDINGS QF F&
CONCLUSIONS OF LAW
AND ORDER

-
Ly

V.

PUGET SOUND AIR POLLUTION
CONTROL AGENCY,

Respondent.

B P S

m™h1s matcer, the appeal from the assessment of five $250 civil
penalties for the alleged violation of section 9.11(a) of respondent's
Regulation I, came before the Pollution Control Hearings Board, David
Akana (presiding), Gayle Rothrock, Cha:rman, and Lawrence J. Faulk, at
a formal heérlng in Lacey on lNovember 1, 1982.

Respondent was represented by 1ts attorney, Keith D. McGoffin,
appellant was represented by its attorney, Michael R. Thorp. Nancy
Miller recorded the praceeding.

Having heard the testimony, having examined the exhibits, and
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having considered the contentions of the parties, the Board makes thes.
FINDILGS OF FACT
I

Appellant Asarco Incorporated owns and operate3 a copper smelter
near Tacona, Washington. In connection with 1ts operation, the Tacona
smelter utilizes both electrostatic precipitators and bagnouses as
part of the pollution control system. The electrostatic precipitators
treat gas streams coming from the anode furnace and the reverberatory
furnaces while the roaster vaghouse treats the gas stream coming Iron
the roasters.

II

The particulate matter which 1s collected i1in both the
electrostatic precipitators and the roaster baghouse 1s 1n the form of
a very fine dust., Tnis dust 1s renoved from the electrostatic
precip.cators and conveyed to four storage silos. From there the dust
can be removed from any one of four storage silos to a pressure pot.
Fron the pressure pct the dust 1s conveyzed through & pneumatic
conveying line to the receiving tank.

Dust from the roaster baghouse 1s conveyed to two silos for
storage. The dust can be remnoved from either of the two silos to a
nwressure pot. From there the dust 15 conveyed througn a pneumatlc
conveying line to the same receiving tank.

Once the dust reacnes the receiving tank 1t 1s conveyed through a
z1gzag blender to a holding bin and finally to the arsenic roaster
where 1t 1s reprocessed
FINAL FINDINGS QF FACT,
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The receiving tank has a capacity of 500 cubic feet. 1Its purpose
15 to continuously feed dust to the arsenic roasters. a5 the Jdust
level falls below two separate level 1ndicators, a s:ignal 15 sent to a
selected pressure pot. A batch oI ab7out 60 cubigc fect ol dust 1s then
sent to the receiving tank. If the level indicators cortinue to send
a signal, another batch 1s senl. Once cither level indicatcr 15
topped, no further signals are sent.
The rece.ving tank 1S lccated on the top c¢f the -cascter building,
adjacent to Ruston Way.
v
On the evening of January 7, 1982, at about 7:00 o.m., a
malfunction took place at the receiving tanhk. Although the level of
dust 1n the receiving tank exceeded bDoth level indicators, signals
were apparently sent to the pressure pot servicing the electrostatic
precipitators. Because 1t was receiving signals from the receiving
tank, the pressure pot continued to scend Just to the receiving tank.
The receiving tank eventually fillied up and dust was forced into the
baghouse on top of the receiving tank From there the dust escaped
through the baghouse relief vent, piled up on the platform adjacent to
the baghouse and eventually spilled off the platforwm and dropped
approximately 100 feet onto Ruston YWay.
v
The dust first lightly srrinkled the road. Complainante Leask and
Mitchell drove through the dust while on their way to dinner at about
FINAL FINDINGS OF FACT,
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6:30 p.m. They did not th:ink to stop at tnat tinme.

at about 7:00 p.m., complairants Bailey 1in his car and H.
Cazalinicn and J. Catalinich 1n their car waere cover=ed o2y large
arnounts of dust as they drove along Ruston Vay under Lhe receiving
tank. The dust was very thich at that time and left Lhwe occupants
coughing, sneezing, and coveraed with tne fine dust.

~he complainants dathered at tne plant oififice to renort their
distress.

V1

At about 7:10 p.m., the plant personnel revorted the events to the

D

plant manager wvho waz at nome ut the time. He .nstrucied zhe plant
personnel to close offi Ruston Way to road traffic through the Tacoma
Police Department, and to saui off the arsenic plant.

Jpon arriving at the piant ac about 7:15 p.m., the plant marager
deternined that the complainants were Jdistressed but no:t 1n a
life-tnreatened condition. He offered to send the conplainants to the

hospital All conplainants, including Leask and i{litcrell +-o learned

of the spi1ll and called later, were e.amined at a hospital
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ant's employees soug-t to discover “he c-use o the

'

o)
rmalfunction.
VII

At 7:58 p.m., respondent's answerinyg 3ervice received a comolaint

o

dust from M. Catalinicn. At §.05 p.m., appellant's =2mployee

rn

0
reported a "broken dust conveyor or linc" to respondent. Thereafter,
respondent's 1nspector visited tie 31te and took ssmp.e5 ol the Just
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from the Catalinichs' car. Appellant waz Lold that notices of
violation would be i1ssued the next day.
VIIT

On January 8, 1982, respondent requested that appellant submit a
full report as outlined 1in scction 9.16. 0On January, 14, 1982,
respondent received the reguested report which met the reporting
requirenents of the provision. Respondent determined that section
9.16 could not be used as a defense by appellant because the pollution
event was not reported 1mmediately Lo thec agency.

IX

Each complainant filed a "formal" complaint with the agency. As a
result, the agency i1ssued five notices of violation of section 9.11{(a)
from which followed five $250 civil penalties. Each penalty notice
alleged that appellant violated scction 2.11(a) by: "causing or
pernmitting the emission of an air contaminant . . . that causegd
detriment to the health, safety or welfare of any perzon, or caused
damage to property or business." Respondent later dropped the
allegation relating to the detriment co the hecalth of any person.
Damage to business i1s also not at issue.

Resnondent would not have i1ssued the Zive <ivil penalties had not
the five complainants filed their formal complaints a71tn 1t. Heilther
would the agency waithiraw the penalties

X

The dust emitted by appellant contained arsenic (48%), lead,
cadmium, 2zinc and other elements.
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Complainants collectively reported coughing, sneezing, metallac
acrid taste, burning sansat.ons on the tonjue and lips, sore throats,

rash, Jifficulty 1n breathirag, and tnroat 1amps at the tinme. It 1s

I}

C

also apparent that they individually suifered varying degrees

iy
8
ct
st
r
(D

nmental distress from the physical event and the uncertaint’ of
1npacts upon their mealth. Complainants' clothes were also
contaminated.

Bgarley's car wnd the Leask-Mithcel!l's car have been junned as i
restult of Lhe dust spi1ll. Tne Catalinichs' car 1s 1n storage ut 19
no longer wanted by them. Each complainant 1s concerned about arsenlc
residue 1n the car and possible 1mpact on them should they continue to
use tne car,

XI1

Purstant to RCW 43.21B.260, respondent nas filed a certifieé copy
0f 1ts Regulation I and anendments thereto which are noticed.

Section 9.11(a) makes 1t unlawiful to cause Or perrit the enission
of any air contaminant 1f i1t causcs detr.ment to the lhicalth, cafety or
welfare of any person, or causes dama?e 0 vroperty or business

Section 9.11(b) mnakes clcar 2hat the requlation 13 not intended to
impailir the legal remedy ¢f any person, or the public, for injury or
damage from an air contaminant en1ss.on.

Section 9.1% provides:

Emlssicns exceeding any of the iimits
established by tki1s 2egulation as a direct result of
start-ups, periodic shutdown, or unaveidable and
unforsecable {sic) failure cr breakdown, or
FINDINGS ull' F
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unavoidable and unforeseeable upset or breandown of
process equipment or control apparatus, shall not he
Jdecmed 1n violation provided the [ollowing
requirenents are met:

(1) The owner or operator of such process
or .eguipment shall immediately notify the Adency of
such occurrence, together Witn tne pertinent [acts
relating thereto regarding nature of problem as well
as time, date, duration and anticipated influence on
emissions from the source.

{2} The owner or operator shall, upon the
regquest of the Control Officer, submit a full report
including the known causes and the preventive
measures to be taken to minimize or eliminate a
reoccurence.
Section 3.29 provides for a civil penalty of up to $250 per day
for each violation of Regulation I.
XIII
Any Conclusion of Law which should be deemed a Finding of Fact 1is
hereby adopted as such.
Froim these Findings the Board enters these
CONCLUSIONS OF LAW
I
Appellant viclated section 9.11{(a) on Janaury 7, 1982, by causing
detriment to the welfare and propercy of each ceomnlainant., For the
reasons set forth in PCHB lio. 1116, section 7 1l{a) can result 1n
several violations where several persons have suffered a detriment.
Accordaingly, we conclude that five violations OCCuEEed as alleged in
three separate automobiles at three separace cimes.
IT1

The dust spill on the evening of January 7, 1932, was the direct
result of unavoidable and unforeseecable failure or breakdown of
FINAL FINDINGS OF FACT,
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process egdipnent or control apparatus. Under the press 52 an
emergency, appellant was able to report a breakdown to respondent
before respondent's 1nspector visited tne 31te. Tie time =laossed fron
the beginning of the breahdown to the tLelephone call to reuvondent,
Wwas reasonable 1n 11ghit of the prior investication aeeded Lo make an
intelliigent report to respondent as provided 1n section 9.145(1). We
conclude that apnellant should not be dJdeemed 1n v710lation 9f section
9.11fa). Accordingly the five $250 civ:il penalties should se vacated.
I1C
Appellant's remailining contention 15 without merit.
v
Any Findaing of Fact which should be deemed a Conclusion of Law 1s

herab,; adopted as such.
i =

1 these Conclusions the Board enters this

L25]
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The five $250 civil

5560) are vacated.

ORDER

penalties (llos. 5456, 5457, 5458 54535 and

DQIUE Lthis ]Qté day of Decenber, 1982.
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DAVID AKANA, Lawyer lember

See Dissenting QOpinicn
GAYLE ROTHROCK, Chalrman

Ao el

REN\,E J. PalN,K, !ember
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DISSENT -

GAYLE ROTFROCK

I would alter the Conclusions of Lov 1 and I1 1n the tollowarg
respects-

CONCLUSIONS O Law 1- after the word "alieged" the rerainder of
that sontence should he highlighted 1r three sepwaidtf dUTORSILICS 4T
three separate tiwes.

CONCLUSION CF LAW 1I: afrer the I:irst scntence revrace Lha
existing wordairag wrih the Inllow:ing

Iin this cmeryercy circumrs=tanca anpclient bclotodlis

reported a breakdown to respendent wmore than ore hour
after the plant manager became aware of the »ollu:tion
cvent at ASARCO. The :time elapsed from the baginnirg
of tre breakdown to tne telephone call to respondent
was not reasocnable. Addizionally, the subject tele-

Accerdirgly

to be 1r wviolation of res»ondent's Regulatior I, Section
2.11(a}.
I vould change the Order to read.
The five civ:il penalties are affirmed, however, $50N ithe eguiva-

lent of two penalties)

affected
from

phone call immediately Zollowed that of an
person's call to respo~dent, which call was nade
appellant's guard house. Therefore,

1s suspendcd.

appreilant s deemed





